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Carbon Markets

The increased interest in greenhouse gases and carbon reduction 
efforts has led to an increased interest in carbon markets. A carbon 
market is any program involving the purchase and sale of “credits” 
or “offsets” that signify greenhouse gas sequestration or emission 
reduction. 



General Considerations
 The soil carbon sequestration/emission reduction “market” is an 

uncertain, evolving space, particularly in the agriculture sector.
New standards will likely emerge and additional opportunities 

will no doubt open up down the road.
Consider potential missed opportunity costs for early adopters.
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Contractual Rights v. Property Rights
 These agreements are generally creating contractual rights and 

sometimes a new personal property asset (Credit).
 They do not generally convey real property rights.
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Producers Must Understand the Program 
Signing an agreement with a private company is a promise to 

provide something of value to that company in exchange for 
something of value. 
 Lots of models out there. They are not all the same.
Producers should seek legal counsel before signing and make 

sure they know what they are selling/giving up.
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Additionality
Most programs only apply to NEW programs the producer 

implements (otherwise credit is not valid).
Penalizes early adopters of conservation practices.
Means that producers should select carefully.
Once they’ve enrolled in one 
program, they will likely be 
ineligible for another program, 
without a “portability” provision.
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Stacking
Contracts generally prohibit “stacking” programs or receiving 

payments from other programs for the same practice or outcome.
Some programs advertise, however, that implementing certain 

practices will result in multiple benefits: i.e. water quality and carbon 
sequestration. 
Some contracts 
provide additional compensation 
for “stacked” practices.
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Permanence and Leakage
High quality carbon credits or offsets require assurance of 

permanence and limited leakage. 
 These components will be crucial to full participation within the 

agricultural sector. 
 Lack of these requirements impacts quality of credits or offsets, 

but requirements to maintain these standards may be intrusive 
and burdensome.

Permanence – 100 years or more of storage is standard. 
 Leakage – Oversight of entire operation may be required.
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Requirements and Restrictions
Producers must understand the specific practices required 

throughout the duration of the contract. 
How will the contractual commitments impact agricultural 

production?
 The producer must consider whether they will be restricted from also 

enrolling land in government conservation programs (current and 
future) or from selling a conservation easement while the contract is 
in force. 
 What future opportunities might be foreclosed?
 2023 Farm Bill Programs?
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Length of the Contract
 Lengths of contracts vary: 1-, 5-, 10-, 15-year provisions.
Some commitments may run beyond the stated term (to ensure 

permanence).
Short contracts may still foreclose future options because of 

additionality requirement.
 Long contracts may cause producers to forfeit more lucrative 

options arising down the road because of stacking prohibition.
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Payments under the Contract
Payment provisions vary significantly (stated $ does not equal actual 

value). 
Producers must understand what they are being paid for and when

the payment(s) will be made.
Paid for implementing a practice, sequestering carbon in soil, or for 

value of credit or offset?
What costs must be incurred to receive payment (i.e. verifier or 

broker fee)?
How is payment made? Tokens? Currency? Cryptocurrency?
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Verification
Parties to a carbon contract must pay careful attention to the 

verification provisions. In particular, it is important to understand who 
is responsible to engage and pay the verifier and who that verifier 
must be. 
Of equal importance is understanding clearly what must be 

measured and verified:
Practice implemented
Amount of carbon sequestered
Overall carbon footprint of operation
How is measurement taken?
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Landlords and Tenants
Brokers have been urging tenants to participate.
Generally require landlords to give permission and assign rights to 

register the project to the tenant.
 Tenants must ensure that their lease is of a sufficient term to cover 

the term of the agreement.
 Lease language should be adapted to accommodate any carbon 

agreement. 
 Landlords must review agreement with legal counsel to understand 

any obligations impacting the land.
Consider indemnification agreement from tenant.
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Data Ownership and Disclosure
Data is the lifeblood of the carbon contract.
Producers should review the contract provisions regarding data 

creation, storage, and ownership carefully to ensure that their 
interests (including privacy) are protected.
How much effort must be devoted to data creation and submission?
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Contractual Remedies
Careful attention should be paid to the remedy provisions of the 

contract, first the remedies provided to the contracting company if 
the terms of the contract are breached.
What are the penalties for failing to implement required practices 

(what about impossibility)? [liquidated damages, termination, 
repayment with interest?]
What are the penalties if carbon sequestration does not meet 

required standards? [again, consider maximums and factors 
beyond control]
What are penalties if it is determined that additionality

requirement or stacking prohibitions are violated?
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Contractual Remedies
Careful attention should also be paid to the remedies provided to 

the producer in the event of non-payment or other breach.
What is the producer’s remedy if the payment is not made on 

time?
Does the producer have any right to terminate or modify the 

contract?
Does the contract require arbitration or mediation to settle 

disputes?
Are there choice of law / venue requirements built into the 

contract?
Are there attorney fee shifting provisions in the contract?
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Privacy and Land Access
Producers should carefully consider whether the contract allows 

third-parties to access their land for measurement and 
verification and what notice must be provided for that access. 
Does the company have the right to make public or sell the 

data collected?
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Final Thoughts
Producers should seek trusted technical advisors and legal 

counsel before signing any carbon contract.
Consider the risks and any lost opportunity costs.
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Discussion
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